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To: The Commission

PETITION FOR RECONSIDERATION SUBMITTED BY NORTHLAND
COMMUNICATIONS CORPORATION

Date: June 19, 1993
Northland Communications Corporation herein petitions the

Commission to reconsider certain provisions of its Report and Order

and Further Notice of Proposed Rulemaking released on May 3, 1993

(the "Order'") in the above-referenced proceeding.

I. Introduction.

Northland Communications Corporation ('"Northland") is a small
MSO that serves approximately 150,000 subscribers in nine states.
"Northland" is not a consolidated entity; rather it is composed of 15
separate cable operating companies, each of which is financed and
operated on a stand-alone basis. Northland’s systems all serve rural
areas. Under the definition of '"small cable operators'" advanced by
the Chief Counsel for Advocacy of the United States Small Business

Administration, as reported at paragraph 566 of the QOrder, each of

Northland’s systems would be considered ''small." Using the
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Commission’s definition (i.e., fewer than 1,000 subscribers),
approximately 40 percent of Northland’s systems would be considered
"small." Notwithstanding the terminology used, Northland’s systems
are small businesses and will have extreme difficulty withstanding
the revenue losses mandated by the rate regulation scheme developed
in the Order. For that reason and the other matters discussed below,
Northland petitions the Commission to reconsider the Order and to
adopt a more balanced and fair approach to regulation. Northland
believes the Commission must develop and adopt a regulatory scheme

that does not unreasonably burden small cable operators.

II. T ion’ r hem i r 4
Undegirable Conseguences.
A Am n ns - rs.

Foremost among the undesirable (and hopefully unintended)
consequences of the Order is the profoundly chilling effect the rate
regulation scheme will have on cable operators’ First Amendment
rights. Northland believes the Commission’s actions in the Order are
tantamount to the imposition of direct governmental controls on cable
operators’ speech and create categories of unfavored and preferred
speakers.

Several Northland systems now provide a locally produced news
and information show, "Northland Cable News'", which in many cases is
the only local news available on a daily basis to the systems’ cable
communities. Rate regulation will have a gsignificant negative effect
on the nature and content of the programming on Northland Cable News.
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The imposition of these penalties has no basis in cost and

provides a disincentive for 1local access, news and regional

orooramming. which in_ turn Jlimits local speakers as qooosed to

national speakers. This unfair distinction imposed by the Commission
is especially detrimental to Northland’s efforts to provide
programming such as Northland Cable News for local communities.

Severe penalties also are imposed for microwave-transmitted
distant channels that provide many rural subscribers with regional
news and local governmental proceedings. The microwave transmission
costs are often higher than the cost of obtaining many satellite
channels. The Commission’s benchmark methodology, accordingly, is
especially insgensitive to the needs of those communities where the
local broadcast signals originate in another state and the cable
system must import distant signals via microwave to obtain in-state
news and information for its subscribers. This is the case, for
example, in Northland’s Yreka, California system where the local
broadcast signals originate in Oregon. To better serve the
community, the system imports, via microwave, the San Francisco,
California over-the-air broadcast signals (which broadcasters are
asking for retransmission fees over and above the microwave costs).

n i m.

Theories aside, no economic evidence or practical cost
relationship was established by the Commission for using satellite
channels as a proportion of total channels to determine a price-per-
channel for rate regulation purposes. It is not necessary to devise
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per Channel" of 71.9¢, and an allowable increase of $2.25 in the rate
charged to the system’s subscribers on the lower level of service.
The basic service tier subscriber has no change in the number of
channels received, the specialty tier subscriber no longer receives
his or her desired programming and both pay more for their basic
cable service.

Summary and Solution to Problem.

The benchmark system, as it now stands, imposes penalties for
giving broader choice to the consumer and essentially prohibits
specialty tiers. This is not necessary when the Commission could
easily craft an effective regulatory method to meet rate control
objectives. Separate benchmarks should be established for basic
tiers with over 85 percent penetration. These benchmarks should be
independent of specialty tiers. Specialty tiers should be regulated
on a case-by-case basis that eventually leads to benchmarks
(constructed by examining costs) which provide economic incentives
for adding choice. Such a policy would greatly benefit consumer
welfare, and allow the Commission to develop a method of rate
regulation that benefits a greater percentage of subscribers.

C. n -

The Commission’s benchmark scheme imposes a direct economic

penalty on operators who add additional programming to their systems.

M~ ka—nk—-,;lu-uztr&“ nnnidaratrian tn _the ~ank oned prneng temat

!
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equipment acquisition and installation necessary to expand a system’s
technical capacity to carry additional programming.
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regulate rates. Combining tiers will always have the effect of
discouraging the addition of channels and therefore will diminish
consumer welfare. Separate benchmarks for each basic tier of service
(a basic tier being defined as one subscribed to by at least 85
percent of all system subscribers) computed independently of each
other tier solves the problem. Furthermore, the benchmark should be
established by reference to relevant cost factors such as channel
capacity or subscriber density.

D. - - -

Establishing an all broadcast basic tier provides a valuable
service to many consumers, particularly in the many rural communities
where off-air-signals are difficult to receive. 1In particular, it
offers basic low-cost television to low-income families and to senior
citizens or others on a fixed income. In such cases, an all
broadcast basic tier competes with other tiers of service, just as if
off-air signals were readily available. Therefore, it is imperative

that the allowable benchmark rate of the all broadcast tier relate to

actual cost of providing the service. Under the Commission’s

basic service tier has the effect of lowering the allowable rate of
the basic service tier without regard to costs. If the regulatory
pricing mechanism of a benchmark system forces the allowable rate
below actual cost, the operator must either eliminate the all

broadcast tier or reduce the number of channels on the system
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overall. Obviously, neither solution is in the consumer’s best
interest.
The following example illustrates the problem. Northland

purchased a 3,700 subscriber system approximately eight years ago.
The plant condition was old but in satisfactory condition. At the
time of purchase, the system offered a 12-channel basic service for
$9.00 per subscriber per month, and the only other service offering
was HBO. Northland has since completely rebuilt the cable system;
every cable, amplifier, and connection is new. The system’s capacity
is now 59 channels, and the system offers a wide variety of services
on 34 channels as well as access channels, services to schools, live
church services, and governmental access. The basic service tier is
composed of 12 channels and is sold for $14.25 per month. This level
of service is the sole service subscribed to by many, in particular,
seniors and Hispanics (a Spanish language channel is on the basic
service tier). The basic service tier also provides four satellite
channels. The Commission’s benchmark system would push the allowable
rate for the basic service tier to $7.56 per subscriber per month,
which is below Northland’s actual cost, especially considering the
rebuild costs. (Ironically, the benchmark rate is even below the
1985 rate of $9.00 per subscriber per month.) If the basic service
tier were combined with the expanded basic tier, the problem could be
solved. Unfortunately, many lower income subscribers probably would
have to disconnect from cable. In this particular circumstance,

however, Northland estimates the large majority would pay the higher

Petition for Reconsideration 06/18/93
Submitted by Northland Communications Page 12

Corporation BH30






above, the benchmarks provide a financial penalty for operators
adding additional services, especially local/regional and other non-
satellite delivered programming. Without operator support through
wide-spread distribution almost no fledgling network will be able to
fully develop its services.

F. In r n . The Commission’s
regulations have a disproportionately burdensome effect on small
cable operators and may cause a large number of business failures
leading to a greater concentration of the cable industry in the hands
of only a few large companies. The disastrous effect of the
benchmark regulations on small cable operators has been discussed at
length in the trade press® and is commented on at greater length in

Section IV of this Petition.

The Cable Act specifically requires the Commission to use seven

factors in determining if operators’ rates for the basic service tier
are reasonable.* The statute in no way directs or requires the
Commission to focus on a particular factor or to eliminate or give
diminished weight to other factors. Yet, the Commission admittedly
failed to give anything but the most superficial consideration to

operators’ actual costs associated with the "obtaining, transmitting,

3 See e.q., Higgins, F R R 1 ring M '
Multichannel News, May 31, 1993, p. 1.

% Communications Act, 47 U.S.C. §543(b)(2)(C).
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and otherwise providing signals carried on the basic service tier."’

Failure to adhere to the Cable Act’s mandate is arbitrary and
capricious and is clear grounds for setting aside the benchmark
regulatory scheme set forth in the Qrder.

Even after placing an undue emphasis on competitive systems, the
Commission failed to take the obvious and critical second step to
determine if the competitive cable systems included in the
Commission’s survey data were making a reasonable profit or if their
operations were reasonably expected to have long-term going concern
viability. It appears, for example, that no investigation whatsoever
was made to determine whether the sample competitive systems were
providing a reasonably high level of customer service; whether the
systems’ physical plant was in a condition to continue to provide
quality service for the 1long-run; whether the systems had the
capacity to add additional services as they are developed; whether
the systems had adequate capital reserves to utilize technological
innovations; or whether the systems were otherwise financially
capable of responding to a changing marketplace. The Commission also
failed to exclude from the sample of competitive systems those

6

engaged in short-term price wars® or those subject to other non-

equilibrium situations.

5 cCommunications Act, 47 U.S.C. §543(b)(2)(C)(ii).

 The history of overbuilds in the cable industry is rife with
examples of at- or below-cost rates designed to gain market share or
to ""greenmail' an incumbent operator into buying out the overbuilder.
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Considering the huge variety of factors that affect cable
systems’ rates, the number of competitive systems used in the
Commission’s analysis was too small to permit the sort of regression
analysis necessary to yield reliable results.

Northland’s system in Lyons, Oregon faces direct competition
from a cable system operated by the 1local telephone company.
Although the system is subject to "effective competition'" under the
Commission’s rules, the system’s basic rate is approximately 75¢ in
excess of the Commission’s allowable benchmark. Attached to this
Petition as Exhibit A is a copy of the calculations used to determine
the maximum initial permitted rate per channel for the Lyons system.

If the Lyons system, which serves approximately 210
subscribers, were forced to stand financially on its own, even with
its current rate structure, it would not generate sufficient cash
flow to service its existing debt or to continue to provide the
quality of service needed to meet strong competition. Even with
rates that exceed the benchmarks, it is extremely unlikely the Lyons
system could obtain the working capital loans necessary to expand its

services or to upgrade or rebuild its facilities.

The Cable Act specifically directed the Commission to "reduce

the administrative burdens and cost of compliance" on small cable

systems.’ Notwithstanding that mandate, the Commission developed an

7 Communications Act, 47 U.S.C. §543(1).
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incredibly convoluted and exceedingly difficult scheme that places an
overwhelming burden on small systems.8 Moreover, the Commission made
no effort to analyze the cost of compliance with its regulatory
scheme, especially the costs imposed on small systems that may find
it necessary to file cost-of-service showings to justify rates in
excess of the benchmarks.

The cost-of-service showing rules initially proposed by the
Commission cannot be considered a safety net to be used by small
operators because of the high expense associated with making such a
showing. Systems such as Northland’s simply cannot afford to hire
the battery of economists, accountants, attorneys and other experts
needed to prepare and present a cost-of-service showing. The
Commission may have fashioned a '"remedy'" that in reality is not
available to those systems most in need of a cost-of-service
proceeding to justify rates above the benchmark. Similarly, it is
extremely unlikely that small franchising authorities will be able to
undertake the expensive and time consuming process of holding cost-
of-service hearings. Franchising authorities relying on the
franchise fees paid by small operators are unlikely to have the

financial ability to undertake complicated proceedings.

8 The complexity of the regulatory scheme and the burden on
small systems was clearly illustrated by the Commission’s own need to
effect multiple revisions to the proposed forms and to release
multiple clarifications of the rules.
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V. Conclusion.

For the reasons stated above, Northland petitions the Commission
to reconsider the benchmark methodology reflected in the Qrder and to
modify the regulatory framework so that operators’ free speech and
editorial discretion is preserved and so the burden placed on small

operators is lessened significantly.

Respectfully submitted,

NORTHLAND COMMUNICATIONS CORPORATION

(P

Jakes ¥. Penney, Vice Prgsident
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File Name: NSLY_393.wq1

SUMMARY OF MAXIMUM INITIAL PERMITTED RATE PER CHANNEL CALCULATIONS
Lyons (City of Lyons, OR only)

Cable Operator Name: NCP-8

06/16/83
Franchise Authority: Lyons, OR
MAXIMUM INITIAL PERMITTED RATE PER CHANNEL $0.558
MAXIMUM REGULATED RATE BY LEVEL OF SERVICE EST. TOTAL
M.L.P. FRAN. ALLOWED CURRENT
CHANNELS RATE FEES RATE RATE SPREAD
Economy Basic 10 5.58 $0.17 5.75 13.60 7.85
Satellite Basic 20 11.16 $0.33 11.49 4.40 (7.09)
STANDARD PACKAGE (1&2) 30 $16.74 $0.50 $17.24 $18.00 0.76
Tier 0 $0.00 N/A 0.00 $0.00 0.00
TOTAL OPERATING AND CAPITAL COSTS FOR INSTALLATION & MAINTENANCE $138,267
% OF OPERATING COSTS ALLOCATED TO CUSTOMER EQUIP. & INSTALLS 60%
HOURLY SERVICE CHARGE ("HSC") $36.93
% OF LABOR HOURS ALLOCATED TO CUSTOMER EQUIP. & INSTALLS 40%

EXHIBIT_A_



File Name: N8LY_393.wq1

Worksheets for Calculating Maximum Initial Permitted Rate Per Channel

Lyons (City of Lyons, OR only)

for Basic Tier or Cable Programming Service

104
105
106
107
108
109
110

121
122
123
124
125
128
127
128

Equipment Revenue (Monthly)
Charge Factor

Channel Factor

Charge per Channel

Franchise Fes Expense (Monthly)
Franchise Fee Deduction

Base Rate Per Channel

Benchmark Channel Rate
GNP-P! (current)

Inflation Factor
Adjustment Time Period
GNP-PI Time Period

Time Factor

Inflation Adjustment Factor
Adjusted Benchmark Rate

Enter in Basic Column Only $381
(Line 101 * Line 103 + Line 104A) 3,237 911 0
Line 102 * Line 103 2,100 4,140 o]

Line 105E / Line 106E
Enter Only Fees Included in Line 101 Charges [See Worksheet Instructions]
Line 108E / Line 106E
Line 107E - Line 109E

Enter from Attachment A

Enter from Survey of Current Business, Table 7.3, Line 5, most recent quarter
(Line 122E / 121.8)-1 [121.8 = 3rd Qtr 1992 GNP-PI]

Enter Number of Months from 9/30/92 to Date of Current Rate

Enter Number of Months from 9/30/92 to most recent GNP-P| Quarter

Line 124E / Line 125E

(Line 123E * Line 126E) + 1

Line 121E * Line 127E

Cable Operator Name: NCP-8 Community Unit ID : 0 06/16/93
Franchise Authority: Lyons, OR Basic Tier Cable Prog. (Circle Ons)

Page 1 of 2

Worksheest 1
Calculation of Rates in Effect on Initial Date of Regulation and Banchmark Comparison
A B c D

Line Line Description Instruction Basic Tier 2 Tier 3 Tier 4
101 Tier Charge (Monthly) Enter for all Tiers Offered 13.60 4.40 0.00
102 Tier Channeis Enter for all Tiers Offersd 10 20 0
103 Tier Subscribers Enter for all Tiers Offered 210 207

4,148
6,240
0.665

$143
0.023

0.642

0.720
124.1
0.019

1.500
1.028
0.740

If Line 110E is less than or equal to Line 128E, skip to Worksheet 3 and enter Line 110E on Line 300.
If Line 110E is greater than Line 128E, complete Worksheet 2.

Line
201

202
203
204
205
206
207
208
209
210

220

230, Bagynad Baga Bate nar Channel___Line 210E * 0.9 [Ten Parcent Raductionl

Line Description
Tier Charge (Monthly)
Tier Channels

Worksheet 2
Calculation of Rates in Effect on September 30, 1992 and Benchmark Comparison
A B (¢
Instruction Basic Tier 2 Tier 3
Enter for all Tiers Offered 0.00 19.95 0.00
Enter for all Tiers Offered 0 24 0
Enter for all Tiers Offered [} 264

Tier Subscribers

Equipment Revenue (Monthly)
Charge Factor

Channel Factor

Charge per Channe!

Franchise Fee Expense (Monthly)
Franchise Fee Deduction

Base Rate Per Channel

Benchmark Channel Rate

Enter in Basic Column Only $363
(Line 201 * Line 203 + Line 204A) 363
Line 202 * Line 203 0
Line 205E / Line 206E

Enter Only Fees Included in Line 201 Charges [See Worksheet Instructions]
Line 208E / Line 206E

Line 207E - Line 209E

5,267 4}
6,336 0

Enter from Attachment A

If Line 210E is less than or equal to Line 220E, go to Worksheet 3 and enter Line 220E on Line 300.
if Line 210E is greater than Line 220E, go to Line 230.

Tier 4

5,830
6,336
0.889

$137
0.022
0.867

0.845

Enter greater of lines 220E and 230E on Worksheet 3, Line 300.
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- Lyons (City of Lyons, OR only)

Cable Operator Name: NCP-8 Community Unit ID : 0 08/16/93
Franchise Authority: Lyons, OR Basic Tier  Cable Prog. (Circle One)

Page 2 of 2

Worksheet 3
Removal of Equipment and Installation Costs

Line Line Description Instruction
300 Base Rate Per Channel Enter from Worksheet 1 (Line 110E) or Worksheet 2 (Line 220E or 230E) l 0.642
301 Equip. & Instail. Cost Enter from Line 34 of Equipment Workshest (Step G) 523
302 Channel Factor Enter from Worksheet 1 (Line 106E) or Worksheet 2 (Line 206E) 6,240
303 Cost Per Subscriber-channel Line 301 / Line 302 0.084 |
304 Base Service Rate per Channel Line 300 - Line 303 I 0.558

if Line 300 entered from Worksheet 1, go to Line 600 and enter Line 304.
If Line 300 entered from Worksheet 2, got to Worksheet 4.

Workshest 4
Adjustment for inflation
Line Line Description Instruction
400 Base Service Rate per Channel Enter from Line 304 I 0.558
401 iInflation Adjustment Factor Enter from Worksheet 1, Line 127E 1.028
402 Adj. Base Ser. Rate per Channel Line 400 * Line 401 I 0.574

If adjusted base service rate (Line 402) reflects current number of regulated channels, sateilite channels, and subscribers,
go to Line 800 and enter Line 402.
If it does not, complete Worksheet 5.

Worksheet 5
Adjustment for Changes in Number of Regulated Channeis

Line Line Description Instruction

500 Adj. Base Ser. Rate per Channel Enter from Worksheet 4 (Line 402) or Worksheet 3 (Line 304) | 0.574
501 Benchmark Chan. Rate (Baseline) Enter from Worksheet 2 (Line 220E) 0.845
502 Benchmark Chan. Rate (New) Enter from Worksheet 1 (Line 121E) 0.720
503 Channel Adjustment Factor (Line 502 - Line 501) / Line 501 (0.148)
504 Ch. Adj. Base Ser. Rate per Ch. Line 500 * (1 + Line 503) I 0.489

If Worksheet 5 was used, enter Lins 504 on Line 600.

rsoo Maximum Initial Permitted Rate per Channel Enter from Line 304, 402, or 504 L 0.55ﬂ




